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New limited partnership fund regime in Hong Kong  

Su Cheen Chuah and Siew Tin Tee  
 
The Limited Partnership Fund Bill which provides for registration of eligible funds as limited partnership funds (LPFs) 

in Hong Kong passed the third reading at the Legislative Council on 9 July 2020. The Limited Partnership Fund 
Ordinance (LPFO) will come into operation on 31 August 2020. 

 
The enactment of the LPFO is a very welcome development, and is in line with the Hong Kong government’s aim to 
enhance the competitiveness of Hong Kong in becoming a preferred centre for international asset and wealth managers 
in Asia. The limited partnership regime outlined under the LPFO is in line with the common features of LPFs in other 
jurisdictions. The LPFO contains provisions which (i) allow flexibility in capital contributions and distribution of profits, 
(ii) allow the parties in a LPF to freely contract according to their commercial intention, (iii) provide for a simple 
registration process with the Registrar of Companies; and (iv) provide a straightforward and cost-efficient dissolution 
mechanism. 
 
Fund managers, in particular those who have an office and a team based in Hong Kong, will now have a viable option 
to establish their funds in the form of limited partnership in Hong Kong as an alternative to other offshore jurisdictions 
such as Delaware and the Cayman Islands. 
 
Further information on the main features of the LPFO is available in our previous publication “A new structure for PE 
funds in Hong Kong” dated 27 March 2020. 
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Mainland China briefing: regulators of mainland China, 
Hong Kong and Macau introduce cross-boundary wealth 
management scheme 
Shanshan Liu and Faye Meng 
 
On 29 June 2020, the People’s Bank of China (PBOC), the Hong Kong Monetary Authority (HKMA), and the Monetary 
Authority of Macao (AMCM) jointly published an announcement on the launch of the cross-boundary wealth 
management connect pilot scheme (Wealth Management Connect) in the Guangdong-Hong Kong-Macao Greater 
Bay Area (GBA) (the announcement is available here in English and here in Chinese). 

 
Similar to the northbound and southbound components of the Stock Connect schemes, under  Wealth Management 
Connect, individual residents of the mainland cities of the GBA will be able to invest in eligible investment products 
distributed by banks in Hong Kong and Macau by opening designated investment accounts with such banks (referred 
as Southbound Wealth Management Connect). Individual residents of Hong Kong and Macau can invest in eligible 
wealth management products distributed by banks in the mainland cities of the GBA by opening designated investment 
accounts with these banks (referred to as Northbound Wealth Management Connect). 
 
The announcement further states that cross-boundary fund flows under the Southbound and the Northbound Wealth 
Management Connect schemes will be subject to aggregate and individual investor quota management. The cross-
boundary remittance under Wealth Management Connect will be conducted and managed in a closed-loop through the 
bundling of designated remittance and investment accounts to ensure that the relevant funds will only be used to invest 
in eligible investment products. It is also worth noting that Wealth Management Connect will be governed by the 
respective laws and regulations on retail wealth management products applicable in mainland China, Hong Kong and 
Macau, with due regard to international norms and practices. 
 
The introduction of Wealth Management Connect is another important measure to facilitate cross-boundary investment 
by individual residents in the GBA, and strengthen the financial corporation between mainland China, Hong Kong and 
Macau, following the issuance of the Opinions on Providing Financial Support for the Development of the Guangdong-
Hong Kong-Macao Greater Bay Area in May 2020 (see here for more information). 

 
Wealth Management Connect will also promote the opening-up of the financial markets of mainland China. Currently, 
the cross-boundary access channels into mainland China include: Qualified Foreign Institutional Investor scheme, 
Renminbi Qualified Foreign Institutional Investor scheme, Stock Connect schemes (including Shanghai-Hong Kong 
Stock Connect and Shenzhen-Hong Kong Stock Connect), Bond Connect scheme, and Mainland-Hong Kong Mutual 
Recognition of Funds scheme. 
 
The formal launch date and implementation details of Wealth Management Connect have not been released. Details 
such as the investor eligibility and scope of eligible wealth management products will be discussed and agreed by 
relevant regulators in mainland China, Hong Kong and Macau (including the PBOC, China Banking and Insurance 
Regulatory Commission, China Securities Regulatory Commission, State Administration of Foreign Exchange, the 
HKMA, the Securities and Futures Commission, and AMCM). We will monitor progress and share developments. 
 
 

A family office hub in Hong Kong 

Jeremy Lam, Partner and Head of the Financial Services practice was recently featured in various media outlets as a 
committee member of the Financial Services Development Council (FSDC). The FSDC recently published a report with 

recommendations on developing the family office sector of Hong Kong’s wealth management industry. The FSDC notes 
that the growing trend of family offices, especially in Asia, has provided Hong Kong an unprecedented opportunity to 
develop into the family office hub for Asia-Pacific. 
 
The report was covered by Ming Pao, HK01 and Wen Wei Po. To read the full articles, please click on the links below: 
 
FSDC press release 
 

Ming Pao 
  

mailto:shanshan.liu@deacons.com
mailto:faye.meng@deacons.com
https://www.hkma.gov.hk/eng/news-and-media/press-releases/2020/06/20200629-4
http://www.pbc.gov.cn/goutongjiaoliu/113456/113469/4046650/index.html
https://www.deacons.com/news-and-insights/publications/regulators-issue-opinions-on-providing-financial-support-for-development-of-greater-bay-area.html
https://www.fsdc.org.hk/sites/default/files/20200708_FSDC-releases-reports-on-ESG-and-Family-Office_EN.pdf
https://www.mpfinance.com/fin/instantf2.php?node=1594203249269&issue=20200708
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IOSCO’s proposed guidance for regulation on the use of 
artificial intelligence and machine learning 

Scott Carnachan and Isabella Wong 

 
The International Organization of Securities Commissions (IOSCO) has recently issued a consultation report to propose 
guidance for members in regulating the use of artificial intelligence (AI) and machine learning (ML) by market 
intermediaries and asset managers (collectively, Firms). The consultation period will end on 26 October 2020. IOSCO 

will issue final guidance to its members based on the consultation conclusions. It is likely that IOSCO members, 
including the Hong Kong Securities and Futures Commission, will follow the guidance and in due course adopt IOSCO’s 
suggested measures into their regulatory framework. The consultation report also includes a discussion of the existing 
regulatory framework for the use of technologies in different financial markets for reference purposes. 
 
The consultation report describes AI as a combination of mass data, sufficient computing resources and machine 
learning, and describes ML as a method of designing a sequence of actions to solve a problem, which optimise 
automatically through experience, with or without human intervention. IOSCO noted the increasing use of AI and ML 
by market intermediaries in the provision of advisory and support services, risk management, client identification and 
monitoring, selection of trading algorithms and asset management/ portfolio management. For asset managers, AI and 
ML techniques may be deployed to optimise portfolio management, complement human investment decision-making 
processes by suggesting investment recommendations and improve internal research capabilities, as well as for back 
office functions.  
 
Through its engagement with financial markets, IOSCO identified several risk areas involving the use of AI and ML and 
proposed six measures to regulate Firms’ use of AI and ML. For Hong Kong licensed corporations, these measures 
will be familiar from the electronic trading rules in Chapter 18 and Schedule 7 to the Code of Conduct for Persons 
Licensed By or Registered with the Securities and Futures Commission. However, the IOSCO proposals are much 
broader than purely electronic trading, as they relate to the use of AI and ML generally throughout a Firm’s business. 
 
1. Governance and oversight 
 

Firms should designate senior management responsible for the oversight of the development, testing, 
deployment, monitoring and controls of AI and ML. They should also document their internal governance 
framework, with clear lines of accountability. Senior management should designate an appropriately senior 
individual (or groups of individuals), with the relevant skill set and knowledge to sign off on initial deployment 
and substantial updates of the technology. 

 
2. Algorithm development, testing and ongoing monitoring 
 

Firms should adequately test and monitor the algorithms they use to validate the results of AI and ML 
techniques used on a continuous basis. The testing should be conducted in an environment that is 
segregated from the live environment prior to deployment to ensure that AI and ML behave as expected in 
stressed and unstressed market conditions and operate in a way that complies with regulatory obligations.  

 
3. Data quality and bias 
 

Firms should have appropriate controls in place to ensure that the data on which the performance of AI and 
ML is dependent is of sufficient quality to prevent biases and is sufficiently broad for a well-founded 
application of AI and ML. 

 
4. Transparency and explainability 
 

Firms should disclose meaningful information to customers and clients around their use of AI and ML that 
impact client outcomes.  

 
  

https://www.hk01.com/%E8%B2%A1%E7%B6%93%E5%BF%AB%E8%A8%8A/495561/%E9%87%91%E7%99%BC%E5%B1%80%E5%80%A1%E5%96%AE%E4%B8%80%E5%AE%B6%E6%97%8F%E8%BE%A6%E5%85%AC%E5%AE%A4%E4%BA%AB%E7%A8%85%E5%8B%99%E6%B8%9B%E5%85%8D
http://paper.wenweipo.com/2020/07/09/FI2007090011.htm
mailto:scott.carnachan@deacons.com
mailto:isabellahm.wong@deacons.com
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjY26KvlMrqAhUUMN4KHTduCV4QFjAAegQIBRAB&url=https%3A%2F%2Fwww.iosco.org%2Flibrary%2Fpubdocs%2Fpdf%2FIOSCOPD658.pdf&usg=AOvVaw3nbG2p794WVHlVZhBdvCvm
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5. Outsourcing 
 

Firms should understand their reliance upon and manage their relationship with third party service providers, 
including ongoing oversight and monitoring of the performance of the service providers. To ensure adequate 
accountability, Firms should have a service level agreement and contract in place with each service provider 
clarifying the scope of the outsourced functions and the responsibilities of the service provider. This 
agreement should contain clear performance indicators and should also clearly determine sanctions for poor 
performance. 

 
6. Ethical concerns 
  

Firms should have adequate skills, expertise and experience to develop, test, deploy, monitor and oversee 
the controls over the AI and ML that they utilise. Compliance and risk management functions should be able 
to understand and challenge the algorithms that are produced and conduct due diligence on any third party 
service provider, including on the level of knowledge, expertise and experience of the service provider. This 
measure sets a high standard for compliance and risk management functions that may be hard to achieve, 
particularly where an algorithm develops organically in ways that may not have been originally anticipated.  

 
What does this mean for financial intermediaries?  
 
Subject to the consultation conclusions, the six suggested measures will become fundamental principles for IOSCO’s 
members to use in formulating their AI and ML regulations in the future. When designing or developing businesses 
involving the use of AI and ML, financial intermediaries are encouraged to use the suggested measures as a guide for 
their compliance infrastructure, in addition to compliance with local regulatory requirements. 
 
 

Treatment of cloud computing in IOSCO’s consultation on 
outsourcing 

Rory Gallaher 
 
In May 2020 the International Organization of Securities Commissions (IOSCO) published a consultation report (the 
IOSCO Report) concerning its work on understanding recent developments in outsourcing and setting out proposals 
to update the existing IOSCO principles on outsourcing (Principles). Much has happened in the area of outsourcing 

since 2005 when the Principles were first developed, notably in the development of cloud services. 
 
IOSCO Report overview 

 
IOSCO has developed seven principles setting out expectations for regulated entities that outsource tasks, along with 
guidance for implementation. They comprise:  
 
Principle 1:  A regulated entity should conduct suitable due diligence processes in selecting an appropriate 

service provider and in monitoring its ongoing performance.  
 
Principle 2:  A regulated entity should enter into a legally binding written contract with each service provider, 

the nature and detail of which should be appropriate to the materiality or criticality of the 
outsourced task to the business of the regulated entity.  

 
Principle 3:  A regulated entity should take appropriate steps to ensure both the regulated entity and any 

service provider establish procedures and controls to protect the regulated entity’s proprietary 
and client-related information and software and to ensure a continuity of service to the regulated 
entity, including a plan for disaster recovery with periodic testing of backup facilities.  

 
Principle 4:  A regulated entity should take appropriate steps to ensure that service providers protect 

confidential information and data related to the regulated entity and its clients, from intentional or 
inadvertent unauthorised disclosure to third parties.  

 
Principle 5:  A regulated entity should be aware of the risks posed, and should manage them effectively, where 

it is dependent on a single service provider for material or critical outsourced tasks or where it is 
aware that one service provider provides material or critical outsourcing services to multiple 
regulated entities including itself.  

mailto:rory.gallaher@deacons.com
https://www.iosco.org/news/pdf/IOSCONEWS567.pdf
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Principle 6:  A regulated entity should take appropriate steps to ensure that its regulator, its auditors, and itself 

are able to obtain promptly, upon request, information concerning outsourced tasks that is 
relevant to contractual compliance and/or regulatory oversight including, as necessary, access to 
the data, IT systems, premises and personnel of service providers relating to the outsourced tasks.  

 
Principle 7: A regulated entity should include written provisions relating to the termination of outsourced tasks 

in its contract with service providers and ensure that it maintains appropriate exit strategies.  
 
IOSCO has identified that as markets have become faster and more competitive, and firms seek to reduce cost and 
efficiency, there has been growing reliance on outsourcing. Increasing automation, the availability of third party software 
as a service (SaaS) solutions, and cloud storage, have contributed to these developments. These developments are 

giving rise to growing tensions, as the service providers are generally unregulated, but regulated entities are becoming 
increasingly reliant on the services they provide, some of which are critical to the efficient operation of the business 
and activities of regulated entities. 
 
Historically, many regulators have not sought to regulate back office functions of regulated entities directly: individuals 
who are not client facing and who only conduct back or middle office functions often do not require a licence or 
authorisation, and regulators provide considerable flexibility to regulated entities to manage their operations in 
compliance with applicable regulations. This principle has driven regulators’ attitudes to outsourcing: regulated entities 
are generally free to outsource, provided that they exercise appropriate due diligence in the choice and monitoring of 
service providers, and remain liable for compliance and the proper functioning of their operations. 
 
However, there is an observable trend to expand the reach of regulators, which may be attributable to concerns 
regarding perceived failures in the industry to cultivate a more effective compliance culture, or the increased frequency 
in the incidence and severity of so-called black swan events since the turn of the century. For example, the expansion 
in the obligations on and requirements for depositaries in Europe under the UCITS and the AIFM directives, and the 
proposed regulatory regime for depositories of regulated funds in Hong Kong. 
 
Commentary on findings in relation to cloud computing  

 
The focus of this article is on Principle 6 and the findings of IOSCO’s Committee 6 (C6) which (inter alia) examined the 

role of cloud computing in outsourcing as these findings are relevant to the work currently being undertaken by the 
financial services industry in Hong Kong in response to the SFC’s circular of 31 October 2019 on the use of external 
electronic data storage (the EDSP Circular). 

 
Providers of electronic data storage (EDSPs) are typically unregulated. The very large providers deal with an enormous 

variety of customers, most of whom are likewise unregulated. These providers are very reluctant to expose themselves 
voluntarily to any form of direct or indirect relationship with regulators. Those which provide services primarily to 
regulated clients, often those which provide record storage as an adjunct to software services, are more familiar with 
the environment in which their regulated users operate, and therefore perhaps more sensitive to the regulatory 
demands placed on their customers. However, even these providers are resistant to assuming any form of direct 
obligation to regulators, which has been a major issue with the form of undertaking required of overseas EDSPs under 
the EDSP Circular. 
 
Summary of the IOSCO Report in relation to cloud computing 

 
The IOSCO Report notes that “There is a wide range of tasks that are outsourced in the securities and derivatives 
markets. Commonly outsourced tasks include information technology (IT), operation/support of exchanges and trading 

platforms, regulatory reporting, and other control functions such as real-time trade monitoring and audits. Other 
examples include joint ventures and strategic alliances aimed at facilitating trading (e.g., the shared use of analytical, 
legal, compliance, internal controls, IT, and any other support functions for critical tasks within a group of entities). In 
the over-the-counter (OTC) derivatives sector, outsourced post trade tasks typically include trade matching and 

confirmation, portfolio reconciliation and compression, collateral management, trade reporting, credit limit checks, and 
custody of assets. 
 
It is increasingly commonplace for firms to use third party service providers to carry out, or otherwise support, some of 
their regulated business activities. While this approach can deliver economic benefits, it may also raise concerns about 
risk management and compliance when such tasks are outsourced to entities that are not regulated and/or are based 
in different jurisdictions. In particular, it can diminish regulators’ ability to regulate or supervise certain functions within 
firms.” 
 

https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/doc?refNo=19EC59
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The IOSCO Report expresses concern that there is some concentration of outsourced tasks in a small number of 
“highly specialised, often IT-based companies” which could expose the regulated entities they serve to risk in the event 
that the operations of such service providers are interrupted. 
 
It is common ground that a regulated entity retains full responsibility, legal liability, and accountability to regulators for 
all tasks that it may outsource to a service provider to the same extent it would if the service were provided in-house. 
The regulatory responsibilities of a regulated entity and its management cannot be outsourced. Moreover, outsourcing 
should not be permitted to impair a regulator’s ability to perform its functions, including the proper supervision and 
examination of a regulated entity - it is in this area that much of the discussion relating to cloud services takes place. 
 
C6 engaged in discussions with a variety of cloud computing experts. Proponents of cloud-based infrastructures 
highlight several advantages of such arrangements: 
 
•  Improved accessibility – Services are accessible from a wide variety of devices and from any location with 

network access to the cloud. 
 
•  Cost efficiency – Cloud provider resources are pooled to serve multiple clients, which creates economies of 

scale. This reduces the cost of data storage. 
 
•  Demand scalability – The cloud provides a flexible platform that can grow and shrink to match the client’s 

needs. 
 
•  Always-on availability – Applications running on a cloud infrastructure are rarely off-line and are accessible 

whenever there is an internet connection. 
 
•  Improved security – A key concern of a cloud provider is to carefully monitor the cloud’s security, which is 

more efficient than monitoring a conventional in-house system. 
 
On the other hand, outsourcing poses a number of challenges and risks, both for regulated entities that outsource and 
for their regulators. These challenges and risks may be complicated further where the outsourcing involves the storage 
of electronic data with third party providers, particularly if those providers’ storage facilities are outside the jurisdiction 
of their clients. 
 
When a regulated entity uses a third party to perform a task, it may have a detrimental impact on the regulated entity’s 
understanding of how the task is performed, with a consequential loss of control over that task. 
 
Outsourcing may compromise a regulated entity’s ability to protect the confidentiality of its own and client information. 
This risk has increased in recent years, as many tasks are computerised, and data and information are stored in cloud 
environments, i.e., stored on remote servers and accessed from the internet. It is common industry practice to use 
privacy agreements when outsourcing tasks to safeguard data. 
 
It is generally accepted that the number of cyber incidents and data leaks is increasing. Outsourcing to, and storing of, 
data in a cloud may increase these risks. The monitoring of, and reliance on, outsourced tasks may be exposed to risk 
arising from the uncertainty of the physical location of data, lack of understanding of cloud technology risks on the part 
of the regulated entity, and the rapid development and changing nature of cloud technology. On the other hand, the 
adoption of cloud technology by regulated entities may have a mitigating impact on these risks as service providers 
may be more aware of cyber-security issues and have more sophisticated systems to detect and prevent cyber-
incidents than individual regulated entities. 
 
The Principles apply to tasks that a regulated entity outsources both within its own jurisdiction in which it maintains a 
presence and on a cross-border basis. Particular risks applicable to cross-border cloud services may include the 
following: 
 
•  if the books, records, or other material are maintained in a foreign jurisdiction steps must be taken to ensure 

prompt access to, and translation of, such data when necessary; and 
 
•  where confidential information and/or client data are subject to outsourcing, the regulated entity should 

assess the regulatory environment for data security and protection and, if necessary, consider additional 
precautionary measures such as introducing enhanced encryption. 

Service providers may use the services of a sub-contractor to perform the outsourced tasks, but the regulated entity 
should ensure that sub-contracting is not permissible without its prior approval. The regulated entity should consider 
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whether such sub-contracting arrangements may compromise the integrity of the confidentiality of data or its access to 
data, or the quality of the service provided. 
 
Principle 6 states that:- 
 

A regulated entity should take appropriate steps to ensure that its regulator, its auditors, 
and itself are able to obtain promptly, upon request, information concerning outsourced 
tasks that is relevant to contractual compliance and/or regulatory oversight including, as 
necessary, access to the data, IT systems, premises and personnel of service providers 
relating to the outsourced tasks.  

 
Regulated entities should therefore make provision in their arrangements with service providers for prompt access by 
regulators and ensure that their regulators are able, upon request, to obtain any data and information relating to or 
generated by the outsourced task promptly, irrespective of whether they are in the possession of the regulated entity 
or the service provider. 
 
Arrangements between regulated entities and service providers should seek to ensure that the regulated entities, its 
auditors and regulators have appropriate prompt access to the premises, personnel, and data and other information 
where it is held. 
 
Such access to data should be in a form that is acceptable to the regulator. This should be considered in terms of both 
the format in which information is made available (e.g. electronic versus paper) and the language in which the material 
is provided, particularly where the outsourced task is performed in a jurisdiction other than that of the regulated entity. 
 
The IOSCO Report suggests that steps to ensure access may include: 

 

 Contractual provisions by which the regulated entity (including its auditor) has access to, and a right of 
inspection of, the service provider dealing with outsourced tasks, and similar access to any subcontractor. 
Where appropriate, these may include physical inspections at the premises of the service provider, delivery 
of data or copies of data to the regulated entity or its auditor, or inspections that utilise electronic technology 
(e.g. “virtual inspections”). 

 

 Access may be also necessary to systems, hardware, software, algorithms, procedures, manuals, and the 
staff at the service provider responsible for maintaining them. 

 

 Considering the use of pooled audits or assurance statements to obtain confirmation that their requirements 
and associated regulatory expectations are being met. Consideration should be given to ensuring that 
appropriate access to these statements is permitted to regulators. 

 

 Contractual provisions by which the service provider is required to make books, records, and other 
information about outsourced tasks by the service provider available to the regulator upon request. Such 
contractual provisions may include the requirement to store electronic data in a format that is easily 
accessible by regulators. In addition, the service provider may be required to comply with any requirements 
in the regulated entity’s jurisdiction to provide periodic reports to the regulator. 

 

 Appropriate plans for continued access by the regulator to books, records and appropriate personnel and 
systems in the event of the termination of the contract. 

 

 Contractual provisions which prohibit the service provider from deleting, discarding, or otherwise making 
unavailable, the records of the regulated entity in a manner that is not consistent with the records retention 
requirements applicable to the regulated entity, including in the event of non-payment of fees and charges 
by the regulated entity. 

 
C6’s report on cloud computing was focussed on use by credit rating agencies. However, the same issues arise with 
other users in the financial services industry, where similar growth in use of and reliance on cloud computing services 
may be observed. IT outsourcing is a common practice for firms, and cloud computing solutions are increasingly 
becoming the preferred IT outsourcing option. 
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The four deployment models identified in the IOSCO Report are: 
 
1.  Private cloud – This cloud infrastructure is for exclusive use by a single organisation comprised of multiple 

consumers (e.g., business units). It may exist on or off the clients’ premises. 
 
2.  Community cloud – This cloud infrastructure is for the exclusive use of a specific community of consumers 

from organisations that have shared concerns. It may exist on or off the clients’ premises. 
 
3.  Public cloud – This cloud infrastructure is for open use by the general public. It may be owned, managed, 

and operated by a business, academic, or government organisation, or some combination of them. It exists 
on the cloud provider’s premises. 

 
4.  Hybrid cloud – This cloud infrastructure is composed of two or more distinct cloud infrastructures (private, 

community, or public) that remain unique entities, but are bound together by standardised or proprietary 
technology that enables data and application portability. 

 
The three service models identified in the IOSCO report are: 
 
1. Infrastructure as a Service (IaaS) – A cloud provider offers clients pay-as-you-go access to storage, networks, 

and other fundamental computing resources in the cloud. 
 
2.  Platform as a Service (Paas) – A cloud provider offers access to a cloud-based environment in which users 

can deploy consumer-created or acquired applications. The service provider supplies the underlying 
infrastructure. 

 
3.  Saas – A cloud provider offers clients the use of the provider’s software and applications running on a cloud 

infrastructure. Clients access and use the software and applications via the internet. 
 
Prior to cloud adoption, organisations would house their data on their own premises on their own systems. Under this 
traditional model, an organisation would have to invest capital by purchasing equipment and maintaining the 
infrastructure on-site (e.g., power resources, temperature controls, maintenance, and security). Cloud computing is a 
form of outsourcing as all or parts of this infrastructure are moved to a cloud provider. 
 
Certain users contacted by C6 stated that negotiating contract terms with cloud providers can be challenging due to 
the providers’ asymmetrical bargaining power. The cloud market is dominated by a few large firms. 
 
C6 reported that survey responses indicate that some cloud providers have committed to providing cooperation and 
assistance to regulators and supervisors. Two users commented that contracts include a regulatory right of access 
provision that is specifically negotiated to maintain transparency and cooperation with regulators. 
 
One user found it difficult to negotiate a requirement granting regulators the right to conduct on-premises inspections 
of the cloud provider’s facilities. Cloud providers believe that allowing multiple clients and regulators to conduct site 
visits and inspections creates a security risk. A cloud service provider stated that clients can gain comfort around 
compliance with certain standards through third-party certifications and audits. 
 
The findings in relation to the EDSP Circular 

 
It is not clear the extent to which the SFC drew on the findings of the various IOSCO committees, and C6 in particular, 
in framing the EDSP Circular. There is much in the IOSCO report to support the approach taken by the SFC. However, 
the EDSP Circular goes further than the recommendations in the IOSCO Report in one significant regard: its 
requirement for an undertaking from overseas EDSPs to the SFC to preserve data and cooperate with requests for 
data from the SFC. This requirement has proved a significant issue, as so far it does not appear that any EDSP has 
been prepared to give the undertaking. 
 
IOSCO welcomes comments on the consultation report on or before 1 October 2020. 
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Cayman Islands: amendment to the Private Funds Law – 
additional closed-ended entities required to register with 
CIMA by 7 August 2020 

Robert Searle of Campbells 
 
Overview 

 
The Private Funds Law of the Cayman Islands (Law) came into effect earlier this year, requiring closed-ended funds 

and other entities to register with CIMA by the deadline of 7 August 2020. 
 
An amendment to the Law (Amendment) was enacted this month which broadens the scope of which entities are 

required to register under the Law. Accordingly, entities which were thought to be exempt from registration under the 
Law should re-consider urgently. 
 
Changes to the definition of private fund 

 
The Law provided that “private fund” was defined as follows – the Amendment changes to such are underlined for new 
text and struck-through for deleted text: 
 
“private fund” means a company, unit trust or partnership that whose principal business is the offers or ing and issues 
or has issueding of its investment interests, the purpose or effect of which is the pooling of investor funds with the aim 
of spreading investment risks and enabling investors to receive profits or gains from such entity’s acquisition, holding, 
management or disposal of investments, where — 
(a) the holders of investment interests do not have day-to-day control over the acquisition, holding, management or 
disposal of the investments; and 
(b) the investments are managed as a whole by or on behalf of the operator of the private fund, directly or indirectly, 
for reward based on the assets, profits or gains of the company, unit trust or partnership, 
but does not include — 
(i) a person licensed under the Banks and Trust Companies Law (2020 Revision) or the Insurance Law 2010; 
(ii) a person registered under the Building Societies Law (2020 Revision) or the Friendly Societies Law (1998 Revision); 
or 
(iii) any non-fund arrangements; 
 
Effect of changes 

 
The Amendment has the effect of causing the following entities to be likely requiring registration: 
 
- Entities no longer offering investment interests in the fund (this confirms Campbells advice on this topic prior 

to the Amendment); 
 
- Single investment vehicles (this confirms Campbells advice on this topic prior to the Amendment); 
 
- Entities managed for no reward; and 
 
- Other master fund and alternative investment vehicles.  
 
Note for the requirements under the Law that conflicts of interest be identified and disclosed for valuation, title 
verification and cash monitoring, the Amendment requires such conflict of interest also be “managed and monitored”. 
 
 

  

mailto:rsearle@campbellslegal.com
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New financial return form in 2021 will require even more 
information 

Connie Chan 
 
On 26 June 2020, Hong Kong’s Securities and Futures Commission (SFC) issued a circular publishing in draft new 
versions of the financial return forms for SFC licensed corporations (LCs). The SFC is planning to revise the existing 

forms in order to collect additional data from LCs to “enable the SFC to identify risks in a timely manner, take prompt 
supervisory action and protect investors”. It is expected that the forms will be gazetted without significant amendment.  
 
Although the revised forms will not need to be used until after 1 July 2021, LCs should start familiarizing themselves 
with the new forms and start collecting the newly required data well before then so that they have enough time to 
enhance their systems as required. 
 
We list out below the five key additional pieces of information that will need to be provided in the revised forms: 
 
1. Breakdown of proprietary investments. In addition to providing lump-sum market value and liquid capital 

figures for proprietary positions, LCs will also need to: 

 

a. group their proprietary investments as categorised into one of the four product types: listed shares, 
debt securities, investment funds and others; and 

 

b. provide the product details (e.g. name, nature, code) in respect of individual proprietary positions 
with a market value that is over 10% of the firm’s excess liquid capital (in note 6 of Form 1). 

 
2. Bank details. LCs will need to provide the details of the top five banks (e.g. name, geographical location, 

whether it is an affiliate of the licensed firm) used by the firm to hold its money (in note 4 of Form 1). 

 

3. Group company management fees. LCs already need to disclose the total management fees they receive 

from and pay to group companies, but with the new forms they will also need to categorise those fees based 
on the basis of computation (e.g. trading profit/loss sharing, expense recharge) (in notes 5 and 7 of Form 7). 

 

4. Analysis of clients by geographic location and client type. LCs will need to categorise active clients by 

geographic location (based on correspondence address provided by the client) and type (i.e. institutional 
professional investors, corporate professional investors, individual professional investors and others) (in part 
A of Form 12). The client type categorization should be based on the results of the latest assessment. 

 
5. AUM analysis by investment strategy and account type. Currently, Type 9 LCs only need to divide AUM 

between authorised unit trusts and mutual funds, other collective investment schemes and “others” but the 
revised form will require an analysis of the AUM figure by investment strategy and a sub-categorization of 
the accounts that are now categorised as “others” into specific account types (in part B of the Form 12). 
Specifically, LCs will need to divide the AUM between hedge fund, private equity, passive index tracking and 
other strategies. Also, five new specific account type categories will be added: SFC-authorised open-ended 
fund companies, open-ended fund companies that are not authorised by the SFC, discretionary accounts 
held by directors, shareholders, employees or group affiliates of the LC, discretionary accounts held by other 
individuals and other discretionary accounts. 

 
 

HK SFC Annual Report in the COVID-19 era 

Lavita Pong 
 
On 24 June 2020, the Securities and Futures Commission (SFC) published its latest Annual Report, covering the 12-

month period to 31 March 2020. As in previous years, the report provides a useful summary of what the SFC has done 
over the past year particularly in terms of achieving its publicly stated goals and providing insight into its priorities 
moving forward. What is different this time however is that the report covers the early months of the COVID-19 outbreak 
and so includes the specific measures taken and guidance issued by the SFC. We have summarized below the key 
information in the report for asset managers. 
 

mailto:connie.chan@deacons.com
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/doc?refNo=20EC47
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/openAppendix?refNo=20EC47&appendix=0
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/openAppendix?refNo=20EC47&appendix=0
mailto:lavita.pong@deacons.com
https://www.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=20PR59
https://www.sfc.hk/web/EN/published-resources/corporate-publications/annual-reports/annual-report-2019-2020.html
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COVID-19 specific measures 
 

1. COVID-19 page – In March 2020 the SFC launched a COVID-19 dedicated page to provide relevant 
regulatory information to the industry. 

 

2. Extension of deadlines – The SFC issued a circular on 31 March 2020 extending many regulatory deadlines 
by six months including the deadline for providing documents in connection with the keeping of records with 
external data storage providers (delayed from 30 June to 31 December 2020). 

 

3. Licensing FAQs – On the same day the SFC issued FAQs addressing various licensing matters arising from 
the prevalence of working from home arrangements including permitting licensees to carry forward any 
unfulfilled CPT hours to 2021 (see FAQ #3). 

 

4. Suitability reminder – On 27 March 2020, the SFC issued a circular reminding firms to exercise extra care 
when making a solicitation or recommendation, i.e. capital raising for funds, given the potential impact of the 
COVID-19 outbreak on market volatility and liquidity.  

 

5. Investment fund liquidity and redemption profiles – The SFC has tried to step up its supervisory efforts to 
manage risk. It has focused on investment fund liquidity and redemption profiles, as well as the fair treatment 
of fund investors, particularly where funds propose to activate liquidity risk management measures such as 
swing pricing or redemption suspensions (see SFC press release dated 21 April 2020). 

 
Strategic priorities  

 

6. Sales practices including suitability – This remains one of the SFC’s top priorities and it is collaborating with 
the HKMA to monitor sales practices of non-exchange-traded investment products. The first annual joint 
product survey is being conducted and will cover sales of such products over the 2020 calendar year. 

 

7. Liquidity management practices – In light of market volatility and liquidity issues with some overseas funds, 
SFC routine inspections of fund managers will focus more on liquidity risk management practices. 

 

8. Conflicts of interest – The SFC continues to focus on conflicts of interest and misconduct where firms 
manage trades for clients with a continued focus on disclosure of spreads to clients. This topic will be the 
subject of another thematic review by the SFC. 

 

9. AML – The SFC will commence a periodic update of the risk assessment for the securities sector to take 
forward the recommendations of the Mutual Evaluation Report of Hong Kong published by the Financial 
Action Task Force (FATF) in September 2019. As a result, the SFC will propose changes to the SFC’s anti-

money laundering guidelines to align these with the latest FATF standards and to provide additional risk-
based guidance. 

 

10. Leverage in funds – The SFC plans to upgrade fund data reporting requirements based on the latest 
international trends and will issue guidance on the electronic dissemination of documentation for SFC-
authorised products in light of the wider use of electronic media. 

 

11. New limited partnership for funds – The SFC was actively involved with the Government taskforce on 
establishing a new limited partnership regime for funds. 

 

12. Exchanged-traded funds – The SFC worked to facilitate issuers’ product applications under new streamlined 
measures for some SFC-authorised feeder ETFs. The SFC also worked with the China Securities Regulatory 
Commission and other stakeholders to facilitate ETF cross-listing between the Mainland and Hong Kong. 

 

13. Mutual Recognition of Funds (MRF) arrangements – The SFC signed a MRF agreement with The 
Netherlands Authority for the Financial Markets in May 2019 allowing eligible Dutch and Hong Kong public 
funds to be distributed in each other’s market through a streamlined vetting process. Under the Mainland-
Hong Kong MRF regime, as of 31 March 2020, a total of 79 funds were approved (compared to 69 funds as 
of 31 March 2019) and the aggregate net subscriptions for both Mainland and Hong Kong MRF funds was 
about RMB15.6 billion (compared to RMB10 billion as of 31 March 2019).  

 

https://www.sfc.hk/web/EN/information-for-firms-on-covid-19.html
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/doc?refNo=20EC26
https://www.sfc.hk/web/EN/faqs/intermediaries/licensing/licensing-related-matters-in-light-of-covid-19-pandemic.html
https://www.sfc.hk/web/EN/faqs/intermediaries/licensing/licensing-related-matters-in-light-of-covid-19-pandemic.html#3
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/suitability/doc?refNo=20EC25
https://www.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=20PR35
http://www.fatf-gafi.org/publications/mutualevaluations/documents/mer-hong-kong-2019.html
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14. New type of regulated activity – The SFC has proposed a new type of regulated activity (Type 13) to regulate 
firms acting as depositories of SFC-authorised funds (see Consultation Paper and our article of 22 October 
2019). 

 

15. Green finance – Supporting the development of green and sustainable finance remains one of the SFC’s 
key focuses. The SFC initiated the Green and Sustainable Finance Cross-Agency Steering Group (co-
chaired by the SFC and HKMA) in order to develop Hong Kong as a green and sustainable finance centre. 
Among the initiatives of this Group, the Climate Change Technical Expert Group was established to develop 
expected standards, practical guidance and best practices for asset managers to incorporate climate-related 
risks in their investment and risk management processes. 

 
Front-loaded and risk-based on-site inspections  

 

16. Slightly higher number of inspections – The SFC conducted 317 on-site inspections over the period 
(compared with 304 in 2018/19). This number includes thematic inspections on the same topics as 2018/19, 
i.e. AML/CFT, cybersecurity, intermediary misconduct in listed markets, complex and opaque financing 
arrangements, remote booking and operational and data risk management as well as book-building activities. 

 

17. Nature of breaches – The SFC noted 1,489 breaches (up from 1,236 in 2018/19) of the SFC’s rules as 
follows: 

 

Breaches 
 

Examples 2018/19 2019/2020 

Internal 
controls  

deficiencies in management review and supervision, 
operational controls over the handling of client accounts, 
segregation of duties, information management and 
adequacy of audit trail for internal control purposes 
 

451 443 

AML 
guidelines 
 

-  331 201 

Code of 
Conduct  

risk management, client agreements, safeguarding of 
client assets and information for or about clients  
 

273 275 

 
Enforcement 

 

18. Amount of fines dropped significantly – A total of HK$479 million in fines was recorded, a drop of about 50% 
compared to 2018/19, which saw a total of HK$940 million including $867.7 million in fines for sponsor 
failures.  

 

19. Other key enforcement actions – The SFC also imposed fines in cases involving internal control failures, 
anti-money laundering guideline breaches, mishandling of client money and securities, as well as bribery 
and theft.  

 
Key statistics 

 

20. Number of SFC licensees increases – The number of SFC licensees (i.e. corporate and individual) increased 
to 47,055 (up by 1% compared to 2018/19). The number of licensed corporations rose to 3,109 (up by 5% 
compared to 2018/19).  

 

21. Fewer new licensing applications – 6,962 new licensing applications were made over the period (down by 
22% compared to 2018/19).  

 

22. Fewer complaints – The SFC handled 4,491 complaints, down by 26% compared to 2018/19. Notably there 
were fewer complaints relating to listing-related matters and disclosure of interests. 

 

  

https://www.sfc.hk/edistributionWeb/gateway/EN/consultation/doc?refNo=19CP3
https://www.deacons.com/news-and-insights/publications/new-licence-requirement-for-depositories-of-public-funds.html
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23. Performance pledges – 12,173 out of 14,172 (about 86%) licensing applications that were subject to 
performance pledges were processed within the applicable timeframe. According to the report, completion 
of most of the other 1,999 applications was delayed for reasons beyond the SFC’s control (for example, 
unresolved fitness and properness issues, outstanding vetting requests and applicants failing to provide 
material information). 

 
 

HK SFC licensing and compliance hints 

Lavita Pong 
 
SFC moves to One Island East at Quarry Bay  
 
The SFC started its relocation to 54/F, One Island East, 18 Westlands Road, Quarry Bay, Hong Kong on 30 June 

2020 and as of 6 July 2020 this is the SFC’s official address. According to the SFC Annual Report 2019-2020, the SFC 
managed to secure an eight-year lease which should significantly reduce its rental expenses. 
 
Is the SFC asking firms about their COVID-19 business contingency measures? 
 
The answer is yes. As mentioned in our June article, the SFC’s Intermediaries Supervision Department seems to have 
embraced remote routine inspections and has been asking clients to describe the details of their alternative business 
and operational arrangements during the COVID-19 outbreak and the impact thereof on their business and operations. 
The relevant obligation is set out in paragraph 36 of the Appendix to the SFC’s Management, Supervision and Internal 
Control Guidelines For Persons Licensed by or Registered with the Securities and Futures Commission, pursuant to 
which all licensed firms are required to implement an effective business continuity plan appropriate to the size of the 
firm to reduce the risk of business interruption. 
 

OTC derivative clearing – list of financial services providers updated 
 
On 24 June 2020, the HKMA and the SFC issued a joint consultation conclusions paper on the annual update of the 
list of financial services providers which will be designated under the clearing obligation for over-the-counter (OTC) 

derivative transactions for the purpose of the Securities and Futures (OTC Derivative Transactions – Clearing and 
Record Keeping Obligations and Designation of Central Counterparties) Rules. This list will be gazetted for 
implementation on 1 January 2021 (see Appendix B to the paper). 
 

Does a manager need to notify the SFC if a fund it manages is involved in court proceedings? 
 
The answer will usually be no, unless the fund manager itself is also named in the proceedings. Licensed corporations 
are only subject to an SFC notification obligation if the firm itself or any of its substantial shareholders, directors, 
responsible officers, or SFC-licensed subsidiaries is engaged in judicial or other proceedings (section 4(3) Schedule 3 
Part 1 Items 7 and 1(a), 1(b), 1(c) and 1(d), and Schedule 1 Part 2 Item 2(f) of the Securities and Futures (Licensing 
and Registration) (Information) Rules). 
 
 

Recent publications 

 

Pilot Scheme on Facilitation for Persons Participating in Arbitral Proceedings in Hong Kong 
 
China announced the 2020 Negative Lists for Foreign Investment Access 
 
Amendments to statutory maternity benefits finally passed 
 
OMG! Has China’s Supreme Court reversed its position on OEM trademark infringement? The implications of the 
HONDAKIT case 

 
  

mailto:lavita.pong@deacons.com
https://www.sfc.hk/web/EN/assets/components/codes/files-current/web/guidelines/management,-supervision-and-internal-control-guidelines-for-persons-licensed/management,-supervision-and-internal-control-guidelines-for-persons-licensed.pdf
https://www.sfc.hk/web/EN/assets/components/codes/files-current/web/guidelines/management,-supervision-and-internal-control-guidelines-for-persons-licensed/management,-supervision-and-internal-control-guidelines-for-persons-licensed.pdf
https://www.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=20PR60
https://www.sfc.hk/edistributionWeb/gateway/EN/consultation/conclusion?refNo=20CP1
https://www.deacons.com/news-and-insights/publications/pilot-scheme-on-facilitation-for-persons-participating-in-arbitral-proceedings-in-hong-kong.html
https://www.deacons.com/news-and-insights/publications/china-announced-the-2020-negative-lists-for-foreign-investment-access.html
https://www.deacons.com/news-and-insights/publications/amendments-to-statutory-maternity-benefits-finally-passed.html
https://www.deacons.com/news-and-insights/publications/the-implications-of-the-hondakit-case.html
https://www.deacons.com/news-and-insights/publications/the-implications-of-the-hondakit-case.html
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